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Others, ECJ 14 July 2005, case C-192/04.
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Meaning of the Right of Communication to the Public in EU

Directives

Wan Yong

Abstract: Provisions on property rights in the important international copyright
conventions are influenced deeply by the major European civil law countries. When China
drafted and amended Copyright Law, the drafters used international copyright
conventions for reference; in fact, the EU directives were used for reference indirectly. In
EU directives and international copyright conventions, the right of communication to the
public is used in different meaning. On the one hand, the right enjoyed by the authors are
different from the neighboring rights holders; on the other hand, three categories of
neighboring rights holders enjoy the right in different scope. Since China has launched its
third amendment of Copyright Law, the EU directives may have important reference value
and the meaning of the right of communication to the public in EU directives shall be
understood correctly.

Keywords: EU directives; right of communication to the public; the amendment of
Chinese Copyright Law
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The Re-adaptation of Copyright System to New Media Era:
From the Visual Angle of the Change of Author Rights’
Cognition

Wu Yuhui

Abstract: Through those long years of development, author rights’ cognition became
more and more clear and expanded. As a form of artificial construction, copyright system
is an important factor causing the change of author rights’ cognition. Copyright system
aims to promote creation and dissemination of works. So it must adapt to the environment
of works’ creation and dissemination. However, this environment has been changed in the
new media era. Author rights’ cognition became pluralistic along with the challenge to
copyright system. To respond to the challenge, copyright system has to re-adapt to the
environment of new media era.

Keywords: author rights’ cognition; copyright system; new media era
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Empirical Analysis on Ineffective Notice and Takedown

Regime and It’s Countermesaures

Xu Wei

Abstract: Empirical facts shows that the notice and takedown regime which is created
for preventing internet tort doesn’t achieve its legislation aim effectively. This
phenomenon happens on account of that the internet service providers (ISPs) take
selective law-abiding attitude which is formulated in the interest of them. The existing of
this selective law-abiding owns to the system defect of notice and takedown regime, that
is, it violates the principles of procedural justice. Furthermore, this system defect
originates from that the traditional legal relief manner has been changed significantly in
the internet phenomenon. To perfect the notice and takedown regime, three approaches
can be considered: firstly, change the impacts of internet to the legal relief manner;
secondly, alter the system defect of notice and takedown regime; and thirdly, raise the cost
of law breaking.

Keywords: notice and takedown regime, internet service provider; internet infringement;
selective law-abiding; cost-benefit analysis
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Confusion Theory and the Application of the Trademark

Coexistence Regime
Liu Xiaojun

Abstract: Trademark coexistence generally means the coexistence of trademarks that
are likely to cause confusion among the relevant public. For such trademarks that may
cause confusion among the relevant public, if the owner of the preceding trademark
consents to the coexistence of the subsequent trademark, such intention generally should
not be ignored for the only reason that such coexistence may cause confusion among the
relevant public. The priority of the trademark system is to protect the interests of
trademark owners rather than those of consumers; in other words, protection of consumer
interests is merely a reflective effect of protecting the interests of trademark owners. At
present not enough emphasis has been placed on the study of trademark coexistence
regime in China’s trademark community. Notwithstanding great progress having been
made regarding application of trademark coexistence regime in judicial practice, there
still exists certain misunderstandings or restraints, the biggest of which is the belief that
the trademark coexistence regime can only be applied following the elimination of
confusion. However, elimination of confusion is not, and cannot be, a precondition or
consequence of application of the trademark coexistence regime; on the contrary, the
trademark coexistence regime must acknowledge confusion of the relevant public as a
precondition of its application, and such application may not necessarily have a
consequence of eliminating confusion of the relevant public. Between protection of the
interests of trademark owners and protection of those of consumers, application of the
trademark coexistence regime chooses to give priority to the owners, which is out of
paying respects to the nature of trademark rights being private rights.

Keywords: Trademark Coexistence, Trademark Registration, Confusion, Trademark
Use
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BRI bR o L AT OR3P AV L AT e bE R B A AR S R A B LT 3 . Mg A,
SEIUA I NIE B B RTT ST REA 4T ¥ MR 22 At BA AT RERT ™ i, (HEL A H
TN REGEFEIL AT TN BB BT AT BRI 58 BRI, & AR ¥ 2298 11
B 5 2 O R SR 451, T B8l 9 ) PAY 7 75 2 o SEEBI i A 0 T B 2 B A R B U AR
A AEAUR SR v A 1A M R 3 DAREAR o {ELRE , 45 R W08 ) ¥ [ A0 S M ) B AL
HRAN T I G A7 A AN 2 2 AL

I, RIETMABEL T R, 7T AR T FE LRIk, e B ARERSIR 5| 2 L 1%
BRI RSB A B E AR T3 i B 0 11 24 14 S A ) AR 208 (1 i )
R, R | S 55 P AN [ S i i A RTI, RR F)  RASU I S B AN [R] F4 AR R
ZIAAFAEIRAR 2 Ak o QA fy P R DR B BRI AR BN B S kA — 25, BASKBRAE B 1
WS RY IS A ARAZEZ B PR ? EE NN, MAZNBRISIME TR, UERE EATT
TP FEVE R AR E IFEATEN , B O HRAE B AR . ik, B35 5580 ir
BRI E i (R 5E, B A T 78 70 PR AF IR e S E MR S E 1, JFAE I
it KPR B 2 A i FEE ) 5 3 S R R ) G — 1

T FOEERARY VL E B

(—)  BUFIERAEREAIN 2 18] 3 N E R 5K

HI TR LR 8 BRI IR VE, SR ZRF#RE (claim construction) % R
SE T IRBOUFA IR SR . KIILICR, AR PSR M RN ZOR AR 5 1303 SO
BAARE X PP KX RITE T DU REAUR ZR M HKHE (resources) ANF. BT 4 14
BURIEESR AR5 S Y BIEGE SR 5 5 1 i 38 U SO0 2 A e o P DAARREASUR ZE5R AR £
P FE N R A SRS o« < BT AR Z O W RRIESE , 2 AN K Sk H A Sl J 1% R SCRR
RIALER 7y, EATEAE: BORESR B AT AR L i B F5 A0 R H 33 1R o BT B AR SR
HMERUEYE R 35 LA SCHRZ AN B A BORE B BOR & SORUR N RAIEIR] S A7 SRR ] 355
KBRS BN ZE SR BT B ARTE sRECAR U 5, EIFAS B AR TR LA O

ORI EER ORI 5 MOBURZE SR 1 5 R o BR AR R HRE AR 7R IR A & Sk
B E 1B RIBGEE 512 AR B E SCRARSCTE, BURZSR R ARTE AU H L i
B SORARRE . B T RTEA B2 3L, BUMERIBAEAT W] A4 15 B 5 0 -F5 T b A 0] i
P2 SR T CABRE . A 4 PIBUE SR AN BE S IURUR SR IR 2 I, AMERIESE A4 7T T Lhig
Hs ABAIAS SR BUM R P 1 5 2 & 3 s AP G . BARTI S, BURZR A fi
RN E0F5 . BUM R AR S RA R T RMBER, — A HRERILIE R SERtE B, FE4E
JE I PRAEREREIL S T SKARRE . BUMIZER I BRI R A A R BRI E R, UM ZER (1

[3] See T. J. Chiang, The Levels of Abstraction Problem in Patent Law, 105. NW. U. L. REV. 1097, 10
99 ( 2011).

[4] See William R. Hubbard, Efficient Definition and Communication of Patent Rights: The Importance o
f Ex Post Delineation, 25 SANTA CLARA COMPUTER & HIGH TECH. L.J. 327, 346-51 (2009).

[5] See Peter Lee, Patent Law and the Two Cultures, 121 YALE .L.J. 2, 29 (2010).

[6] See Christopher A. Cotroplia, Patent Claim Interpretation Methodologies and Their Claim Scope Parad
igms, 47 Wm. &My L. REV. 49, 72-73 (2005).
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ARAEAE AT A TR 122 LB AU U B3 B M) R e R A6 SRR PR A AR 22
REFEE . 7

SR, SRR ZE SR R U S AN B D RIB T B ) 57 R TR T 4R R o L R
T TARIERI RS, W BT 28R Blin, iR — 3% FAUM ZR B iR 7 1)
& OB MO, By Ui ATV S ABE, R RS AR 9
Z o W R ATE 1AL E BB B FV T 1% o AR, ORI SR BT LR 58 2 A PR T 5
JROTRIAL B, SRR T AR BB LRI E T s de e AR, UK
R R kA 1 R A st A 2 R B dnate ke, IR 0 S R e S $8 T BV R EA
BTERI 7RI . SX R AR SR EET L MBCR . BRI, BORZER AR 225K “ A
PR UL A5 P A BR ST ZER IR, BB ZER A B a2 & MBS 9 € T
UL R PR E B T8 & SUHIBURIEDR 2R, s “ 4007 BROE T U BB ATT I “ Btk
IR 5k, XAFE BN ERMK U5 MR IR o A5 15 B 4555 F DA REASUR) 22
SRETHUZ TP B, FFASRESR BERT TN B2 . )

Kk, Osenga HAZAWHE x5 F LUFREAUR ZE R0 B 5 AR 22K A BR i1l 2
[R]fR) 73 e g fa) 73 2 P ANERUESE A BIVE B 1 & R I SR 5 LUAR BIIE 48 SR A R BUR 22
KB I3 SN 532 ORI ZESR BT FH 0 AR 38 5 O 15T P R SCan T i s 2 BRI E T A
N I 75 52 (0 B0 2L B B e R WITE 2 00

(=) BARyEEFEHEAE X RHEES

TEFURNIR B IR e B AEALE , VERBE N BRI 2y i e B, il EiE g A3
SRR A ST AL Rl A 5 P o ORI SR 2 S T RN BT =2 IR BT ik 211
wAMEVEE, H AR (public notice) 1 FHFERK I [A] DR ERBE A A L FNE R F BN E L —,
X T B RIBOREE R R A% 1 R B B o DOE L RESIE, AATTH AR ZE K (1)
N TRAE FH AR T R L AR e e AR T o % e T e R B R AR M R — £
PE, WO T R ST AR TR, s B0 R R AR B AR ok, XA
IR L HRNE BRI E X (formalism)

LRNE BRI SOEARI X, $R-ABE A ER > w7 B e, 724 2 1
EMER, AMANSEEG BRI RARE DB PE. DERE, TR, miEtEd
SR R T 3 3 SR T AL PRl s e P S o g, 5 [ i U 11 0938 FH B A 1R T X
FXHN o Femn N RIEBEAEA R @M Ve ai A ml TR 9 R e, « LT F
BN BN B RIBUR R A FIEARRHE, #0022 B AR RRE , #R UGN T ARFEAE XS L2 51
KRR A R R S EHFTIE R 2 REEEN 7 #i, e ARZEREREGE 2R
i S P B

BUREE SR A5 (4 A0 2 T R ORAP VG o BV Ia et 1) 2 AR BH A4 i A B B s A 3 2
B 7 2 BT ELAE () AR R AL, 8720 A BB I 4 b I S AT P AT R 2RI RIAL, A
1M — 77 AT RIS A B RS, 73— 7R IR A AR E A BRI E . AEXT
BOFIZLR B FTic 8 A AR RHES T AT R MEE, S ARA N EFBCRIE R M 2

[7] See Kristen Osenga, Linguistics and Patent Claim Construction, 38 RUTGERS L.J. 61, 75 (2006).

[8] See T. J. Chiang, The Levels of Abstraction Problem in Patent Law, 105. NW. U. L. REV. 1097, 11
07-1108 ( 2011).

[9] See T. J. Chiang, The Levels of Abstraction Problem in Patent Law, 105. NW. U. L. REV. 1909, 11
08-1109 ( 2011).

[10] See Kristen Osenga, Linguistics and Patent Claim Construction, 38 RUTGERS L.J. 61, 75-76 (2006).
[11] See Michael Risch, The Failure of Public Notice in Patent Prosecution, 21 HARV. J.L. &TECH.179,
187 (2007). CfERME, #R/> 150 FELLK, TRBFIER K ARER —BERNANITERF £

[12] See John R. Thomas, Formalism at The Federal Circuit, 52 AM. U. L. REV. 771, 774 (2003).
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ANTT 0L AR ST O AT IE AN, AT R B V2R ORI (R 5 1, MARAS b CRIUE& Rl B (1) 1E % 12
ERE ST, 13

B N RIEBREZ R IR A E R ez R W AE, BB SRIA R A5 s 2
B IEHFTIE R 2 Rt E . XRS5 B8 ARG SRR A RRILE RS %
MFETE TiZENE AT RS, A RA SR AU AR REIE S5 AR 25k il 4%
(1) 4 B AR 53 AR [R1 B EE [, 5 BE A A R AU AN B RIBUR CRA TG . 0400
LB 2 A IR A 7 S5 (RED $IZ5ARA R EEMARICK LRI G 250 55
[ SR —D&E A ARk Mg TR EIRR S, e, “ L RBNLEERIEGE T+ dit
XPAURIER SR 15 B B B B LBRR T T R T &, BB @ & R 2
5 LR B3R B QA A 5%, AR IE B MR 4y 2 AF v ) A Rl il 55 R B AN L
AR ORI o 7 1)

AR LG T T U RTG53 SO RIS B B A R S A 1A AR T 243 A
HINZ Gyl 5, AR 170 23 ANAT BRI . Ak, “anSRsa R0 iR AL i
BUHRE T, LA MFRAT AR AT RE S KA 7 B LL G T HLah ZE FRE (32 e, T DU R R e
¥ FEHERATE WK EIE KRG, IR T AL NSO AR, e SR AT
ez g, ” DO TXE 3 ER BN, T s iRE TR TR R0 K0, HAS
VLN RE e m R PR UL TE 2 i R I 8 OB R BRI, W e KRS b BRI
AtfE .

R, BORIESRBREIE R E XOF AR ARG RE EBGHE R, (25 T3
. BRI AT L “IRN” LT SV T 2 AN A S FRABIAT . i,
FESREVE b, 75 BRI B E Hix — 8 H 2 /T A 14 B 8 A R B i — A2 1 R it 2=
B Z BRI T A PRI R LS, SEEVRRE W SR A AR R T E SCHE H 2 BT & R b T
RS, BERZRECEW PR BhliE Rk, A EEmEF 15, HiENEEE,
FrAFiZ s e T B BRENTH 2 Frakes, SNV E R E THERS. B E
B2, T34 Conhand) U B NBRAE 1 15— SR [ AR Bf 8 A o >4 38 IR R B % 1T
KA “fT1E L0 ” (reduction to practice) FRAERS, ENZARAELE & RIEF A #VI S S,
Rad st ik, & B R SEEL e 5, BRI RE % Ak BN Rt — e R A B e 1. (HE,
E I ARV R B ANAEISZE HE B 10 R B R AL R B TLAE, BRI RIS AR N i R 250 R
BEAT I, R B R S L TIE H s (R4 AT DUABOZIE, INITATFE A1 St ”
[ %A, 17

T JCESRTRAE T AT FUHA A AR AR T, (Lt B L 7 6E RN A AR DAIE B A R 1
ke, X ARAR ML) 1 R AN T AR 2 AT . e, SR R DR U)EE A Y L
SELSFAEH WA, 5 38 (8 AT AE T RBUR Z R R =Y Bl 2 B s . IR 0 T R
fE 1B RNE 92 B B FL A BUR BRIz . 78R W2 B SRR, B & BT R 55
J& T BSGEE RAA , TAE F A 1% 5 [ n] T Ak 2 ARG T A A A . AMITHRINEH]
TR SCRERE I3 b, ARCKE I A o BRI (bright-line rule) HIMMUIEZIE1S L H)i2%:
S|AFREL, ASRRIE A BT ARG 2. O8]

[13] (Eem ARIEBEARD) 2005 £55 10 H.
[14]  Crm ARIEBEARD) 2010 425 1 34,

[15] (e ARIEBEARD) 2010 425 7 34,

[16] See Craig Allen Nard, Legal Forms and the Common Law of Patents, 90 B.U.L.REV. 51, 81 (2010).
[17] See Craig Allen Nard, Legal Forms and the Common Law of Patents, 90 B.U.L.REV. 51, 81-82 (20
10).

[lg] See John R. Thomas, Formalism at The Federal Circuit, 52 AM. U. L. REV. 771, 774-775 (2003).

13
14
15
16
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(=) LRRY T F e B ER AR

RO R AR (R S 2 PEAN P i 1, L R AT RE AR 1E 5 RORIRITE . L R BUR] 2
SRAL GV RIEOAR 1 5 A M

SHEIEM P A FR S, L MBI SRR 8 gal g — IR BERES » K2Ryt
BRI EER B 3] S 3]s B0 P SEEAT 1 SOOI T RE P AR 80 o XA WIS B A
W ERAIE, B FA S AA WA MERPE. DO H., AR RBUR R IE 5 H W S
PG E A BN AT A . B, S T RRIR AR 8 B R R ARAE i
TEIFANE s G T AR RS R RO R AR AR I RORE, G & R &R, B s)
] PR 448, HRPTRE ™ AE1E LRI BbAh, E S AR ERAAWENE, W EA
2 M. wut, CFERERRERE b, 18 IR TR PR AR A5 L AUBOR ZER 1 R 28X 7 M2 AN RT
REf. R0

ERRCEFIBGEE AEVER R, B 78S AR RSN, 50 R BEEAE TN ZER 1
LRI G o ARIRIELANEZRE, B ESRIEH RG> BRBOR T LIS, & —TUBUH
FOR A evrE LA RAME A5 . PUFEIR 22 [ 5, BURZERHARBESR AU — A LA SR FRIA B
NER R B IR Z WA BRItz oh, BURIZOR GBS IEZORTH], i = i1 (LA 6
BIRFE) 28 M E 3.2.3 ZRRIHE : “BURIZOR IR B A 61 2L, BRICEEARRHIE N, A
X i R B B A AN s B R, AR R B AR AT 7 ROk, AT RE AR
JaRAE, H—NEH SRR G SRR R A AR ], I ARIA s S AR U, 3
S b, RIE T TR - TR R VR = WG 2 A ] B AU SR AR M ] — A i
HH) 7 F LU RS 2 -

N T LARIBUITE B, 1 ORI 2 Ak T B RO BLOR T LA s BIAEAERIRARH
BRIBET, BHBURSVEER S %2, i 2 HBUEM R T LUER] . 2% E £ RiEK
SR L A 11 0 B R A0 R R, B SCAPF P A 5 B PR 1 8 A A AR BRI 225K
AU RE,  AnFRIE L FIEE 59 SRR BRI o K% 350 B 565 2 B I3 (1 1 400 1 i 5
NURELSR B AR, S5 T BUR SR T 5 BOR T LA R B A 2 3808 ORI RRIA &6 U e $e it
TEERMKIE. AR, IXAPRANA] BE 4 AR At L AL AN E 1 ) L

Fh L A0 A5 FH T RO 25K, B A5 ) 4 P A B 58 s R BOR SR, AT
AVERSCATF I TRE, PRI HAE TR ARE AUA 7T RE R ELE RO VEARE, MEFRERAE. XK
FEPEAIFRRI: W TERERME, PR SRR FRE, W THERER
&, SARARIEMREF U 108 TIERT R ERBEEREIN H 8, LR R ig SRR 1)
PG HORTR E L TIPS %M AELRH &R, KR REM S BA HORIX 73 IFK, DL
BRI HE IR ] AEVRATERE T, R RE BRI A SR ORISR, DURCK TR FE 3R 1S
ZEWTANIE . T0SEBUX IS H B0 B S 507552, AT et s AR P T F) ] TR il ok i A AN 7
SERAER . Bilhn, A “RZy7, “SERIE” S5 SCEMIRTL, B0 “ IRHRIL” SR AETR i
i e PALLETE IR 1 LRI LRI VG B AN E 1

FL b, BORIZOR IR E VEAT—SPE th MORSEBIL. Bt 7RG, T BRI ZR 1R
BRI, N R EHA, AR b BR e s E0, i =2 — st X IR
PITR R) e RIASURI SR AR S 56 [RIBCHE_EVRVEREHHERE, AMTANEEBERR, IXIRRe ik e

[19] See Kristen Osenga, Linguistics and Patent Claim Construction, 38 RUTGERS L.J. 61, 66-67 (2006).
[20] See Gretchen Ann Bender, Uncertainty and Unpredictability in Patent Litigation: The Time is Ripe f
or a Consistent Claim Construction Methodology, 8 J. INTELL. PROP. L. 175, 209 (2001).

21] ZWEE (EREHEAERE) 8 MOH 3.3 %K. &K, (LR AHARRIERE, WANMHELRRE
%, I TAR AT S LOR HoR R RIRIE R, — TUAUR ZE R mT LU 7347 03 73/ N BER O3 s -
[22] See Kristen Osenga, Linguistics and Patent Claim Construction, 38 RUTGERS L.J. 61, 67 (2006).
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BRI IE : BB ZR KR 5 AT 780k

TR AT R R AR AR, (EDN DX BUM ZE R B AR A7 AE A R 2R iR 2 IR A
AT, EEEAIE MR, EWmSRE AR K LRI SRR, E
HE %, HHRE, HERAET) . RRFYMNIMBERE, R4 LRI LR 2R i
JRDIHED AR . St VEE AL FERIV AU E M 7 SR, XA A B
HE R, PR - AT, SREEREENE (Learned Hand) {EFAEW [z — Tk
THREUMAAL AR LR Rt Q2 il XA R AN T TRIR AT S
BRARBA T TR UE RS A 26, 7E T RE S ARIE AR BOR AR Z 0, A A 1L
GZER B, 712

it

=, EHRIEENFESATFRE

(—) RPAKEARTTIR: BRI EREES AT ERIIER B AR

BRI OR Y 0 B O R S AE S LR R BRI %

LAHIER “45 AL B — M5 BROuB, “Oin” 5 SRR R, AR T3
PN TER)“ _EJoe B kA VAL B 7387 o SR A% L ARSI e se e A da i “ i LT Ak B,
RMRT “ B DAL E”, B R ¢ BRI AR 7 kB e AN R T SR
Z AR T MBOR & . POZTRE R, BTE LA R ERAA R TR WIA, (HATRER
B 5 U 0 ESCE MR P 5 8807 F) Lo R DR 9 BB R X i B R e RS (LG SR 38eA i
K TTIR, X — VIR B S kI o YERBE T I IR PR AR 2R Fe v R AR v B e T
I A BT 1 T332, RS R W NS 2 AR R, (B A T RESBUEME R, A
RISt T sz FE ] W SRR ORI VE R E T A5 ATT RSt B2 S B A
g 1R L, DROARAON e 4 T LUK i B B B 11 JC i A2 A1) St 451

“T AL E R IE” LM A i ARG L, 8T CLEE BT AOBUR EE R AR LU
FFRISCRR o (HAE, ARAATM AR KLU A LR PR PR VE 2 A B A 2 S H g AR T L R FT
T HE BB TR T o DRIE, I AZA Bl R 5 R W AR s ik R i) R 52 2 AU R
C/AR(ENEE

FELRNE B, IR A BN BOR Tk i) 5 B4 P2 B R AT . LA ATT B AR B
15, EMZFED AT R AIFREB&R M, EERBUNZ S 2 A% wsk
TEPEARAE (LRNEEE 26 2625 3 50 MG BISCRIRAT (CLRNEEE 26 26250 4 50 EHDERK
w3 LA S R A SRR . PIONA R, B 2 Tl B P AR L A B LD RE R 72 S
WIS R AT, CAAES R NI T (K 2B A s T 23 AR A R DT R AR R AR BRI,
KW BIER SR I BIIE R, A AR T HZBWRUK . LA 1ERERIH AT IR
M FE IR, APOYAARIR PR, i HONEBE RS . B, &4 %Rk Chisum
HURERH, “ A5k (written description) 25412 H HIFE T O/ FH 1 AAE HIiE 1352 2 H AT

[23] See Kristen Osenga, Linguistics and Patent Claim Construction, 38 RUTGERS L.J. 61, 64-65 (20006).
KTFAE RSO L RIRCFIEER 5 & R EESCARRI AL, see William R. Hubbard, Efficient Definition
and Communication of Patent Rights: The Importance of Ex Post Delineation, 25 SANTA CLARA COM
PUTER & HIGH TECH. L.J. 327, 354-59 (2009).

[24] See Peter Lee, Patent Law and the Two Cultures, 121 YALE .L.J. 2, 4 (2010).

[25] Parke-Davis & Co. v. HK. Mulford Co., 189 F. 95, 115 (C.C.S.D.N.Y. 1911), aff’d in part, rev’d in
part, 196 F. 496 (2d Cir. 1912).Cited in Peter Lee, supra note, at 11. CZICH&H, HIHIERLH 7 T EK
W R EIR G RAHER . THEE A SN o LA R, SRR ARSI R E, RIS s
PR E AN — . [FIHT, 55 13 BT

[26] See T. J. Chiang, The Levels of Abstraction Problem in Patent Law, 105. NW. U. L. REV. 1097, 1
124 (2011)

[27] B, ZHREL: GRERFATF), FR AU A 2013 AR, HBIUE.
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CLe B A P ER R AR, JF H, RIS AT B, & Re A A R B0 3
GEE TR A ST B i R BH 3R AT I R SR B AL R g . 7 28]

b R AP I E BN . fEPESEVE, [X4) seisin Al possession, FiE FEE RN 1
) A, TS E RS S AR RO KR R BRSNS, P Sk
FRAAEE RS AT RIE B S AEWMEE, ER245H, HEBRONRNERIERES.
MAEFRE, AR Ui AEE S RISl REDEVINA, (G EENYET
A R B TERIN SRS PYERE L, HAEEREEMAMERHEAE . T L, b
BER A NEL FHEES TR 2R, SEANER SRR, BERBIECIE
e AR, B

LRIBAE R —FHEARL, B35 i 2 WP BU —F s (B SPIBCAFRIRE, SRR &
HBREAEZTCY) (intangible) . X TLTEAIHI A AR T X0 GH, KHEALIREI N
HE—REE RS 7 7 (embodiment), PRI /& B I o5 A5 i R B8 LA IR X390 i A 2 7 5
FARI . L RNER) LR AT FE R AR IR BN &A1& R I S RHIE. BY

(=) AT R GH TR SR E R B AR

WSk, XEIBEIR S A IR N AER . e HRIE — QIR ARYIRE L 5E T
ZOE. WA Z 5A, RERIERE, KNSR SLhr EfliE Az e Em
Pt BRI, I AR 5 IR GRS 2, BE KW N Csihr BfliE kW], i &0
BEMSTRAE . VEANMLFA A W AT I Y o 4555 22, ER AT R RS 2 R SR O 175
BRMERT AR VEFAF KA iR . B

FEL A B SR, 0T LA 5 A D) Re2 il — R 5 IR T DAAILRT o %
TREEEBM ZR TS, KRS T W GEE I BT 1 SEhs L)L, & 2% R
LU I R Sty 3 Bildn, T R R RERE I R i IR R R
MIBCRIZER, IR B b R 45 A~ “ R i R U B ™ St s 2K, o il
RESZMF A BT A T B ARAE U B, ORI EER P o 1RV B T T3 AT IO BORVE R, A5
ERREIINARRE HA B F L L TRBCRIGRY, BT R AR S e i & BESCRR 2% Ao X T
BURER R 5, X R WI RO FHR SR . I, B & SECERBUR TR

111 i B 5 4 25 1) St 7 32 75 IR AR I 1 R WA A G (R S B o5 A 5 SO0 X
WA E B BOR 20T, DA% U il B AR A RERS St 12 A W] o SRR I, LRI LA
IIRERIREL, WEERORE, BRI EEARN b 7z W], R A 53— i it B
TRWNAE R HE 2 EIE M AT LS 1. BRSO 2 AR E T
FAE R ER BN TF R BRI I A SRR A2, X AR 0 A B i SR 47,
TR RANEAE Sy, BT LA T o IEE SR VERS R W] 2SS BRGNS 7 DL s, sl faifl,
JEPRZ, G A St % W B 5 B IR ROR R 3 T LA R 101, R 33 B 45 110 i i T
Koo MM R EFISCHRIG N T & A B A, B 7 LR PTR 1R R TTR, 1A AH
So JUE s el I KPR M SRR A5 45 R Joy P o 2 AR SR L 3R BRI ¥ ] 7 2 PR 2%
AN G R LRI HIRRE 5 4o BY

[28] See Donald S. Chisum, CHISUM ON PATENTS §7.04, 7-241 (2009).
[29] ZILERIBE: (IEGE®R (EITHROY, S EBEE KRS AR 2003 4Eh, 2 795 T,
[30] ZILEFRI: (HRGE®R (BITHRDY, HEBEEKZEHRRAE 2003 R, 5 796-797 T,
1] See Timothy R. Holbrook, Possession in Patent Law, 59 SMU L. REV. 123, 146 (2006).

1
]
(31]
] See Timothy R. Holbrook, Possession in Patent Law, 59 SMU L. REV. 123, 147 (2006).
]
1

3
[3
[3

3

[
0).

See Timothy R. Holbrook, Possession in Patent Law, 59 SMU L. REV. 123, 147 (2006).

2
3
4] See Sean B. Seymore, The Teaching Function of Patent, 85 NOTRE DAME L. REV. 621, 662 (201
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B 1 Uk B B IR B E o), AR E RIS A IS TR FE BARRAE U 5 b 7 LB 32
IR, (AR AN T3 AR E IRIE TR A& PSS ) RI ge A 78 i9vE o 3R B &R i A e R )
BN 3.2.1 4REE 2 BT CRURIELRIEH H Ul B iR 8RN — AN B 2 ANty ek
I it 8 MR FRE T o ASCR 2R 0 AR HEE 92 244 A U BH B A FF T B o SR P SR BRI B AR
N BT LA BRFR0I0 356 B 25 00 i it 77 =X ) i 4 ) AR 07 Bl B SR A A 7 S L 4% A4 [
(A1 RE B , TS24 Fu v BT A A ABUR SR (1) OR300 R AL 22788 2 FL T A 10 56 [R) 2 AR
AR T R 7 X, LIS R AR B ) B T Y L R A R AR R T T LA
TR TG .

Z[A 5] (doctrine of equivalent) & L FIR T REIA B ) fSMZTEH], 2K @EEAR N
FEAR R TCTH QS S IR ek e MOy el . FLBE el A . Bk, R LR ARE
A |1 TR 55 BRI SR B 5 1R B B S R — W, (B X B3R IR BT AN [ 9 St & B 2 AT
N, e R E RS TS, 3 E ORI 2 WAy, R, SR RN 5 T s RR
N GRS Gy AE B HTE L, FEA 2400 T 238 =38 B IR 28, A T 22 1t 56 =,
LRI FR VR I YR AR S I IO P PELE 3R NS 25 & R AR BT A AT A, BEMEE SR L TC S i m]
fE

6 [7) J5 D45 RIS A 80T [ e H 7 ORI B SR = T 3 BBl P 48 IR I £ BT 7 5 IR e

B 155 TR R B TE S X o YERE AT 1 R B LA R ) S ) U 4 ) i ) o 1300 o AL
FIREI R “Thae-FB-CR” (function-way-result) FrifE. —MIAN, ZhriEEE S TR
B, R AR AR R U . AR E S, & R “ RSP X A
(insubstantial difference) FrifE, & LA i -5 BOR)EE SR 2 18] 1) DX 002 FE ok )
Wr, GnSRZAN DO EAT OGS, MIAE RN =, TR, 1
FEIE L TE RN RS RIAR e BTVEE DY, 45 () J5 D0 F 3k FH 00 200 2% FEASUR R (1) 4 S AR, BI)
“EEEAF (all elements) BN, B8]

6 [ JEL U Al A — AN B ) R A RO R T DARTINE 6 2 T B 4 i ? BOLA IR
FRUERICEE 2 AAE T, BRIBN AR T REN 5k M E A (after-arising technologies) {955 [F]
w2

FITEBSEOR, BRI TR G H 2 5 A I HEOR . B D, 3 — L RIRE R L3 1
AN LRI —E KEEY) . LR REH, e, 5T ARG 2 A Res i H Tk
Bz b E Y. (H2, B YT BeAE A T B A o BN — ol LR K PR [ 2 D e

[35] ZREKE: “DLRFRBISFERH T H A Rk bGP 10 48 2 H 24 HEE=/NEHk”, =M™
B 2009 28 3 H.

[36] (e ARG B e T o B ) 2 4y S PR el RS T UAE ) 58 17 2558 2 O « <S5 RIRFAIE A2 4R
5 PTd B BORRHE AR AR R TFB, SRR FE R ThEE, SREEAMFREOR, I B AU 8
FRN AT 4 GG 157 3 wfl e 06 I AR B (U RHIE L 58 6 458, see John R. Allison & Mark A. Lem
ley, The (Unnoticed) Demise of the Doctrine of Equivalents, 59 STAN. L. REV. 955, 958-963 (2007). H
K EiERRAE 1998 4F 2 A 24 HTCRRIE 3N R BRAR R Bl AR — 48 SRR AR ROL, 06 250056 2 L
P 10 BRI SR P38 2 B AR Gl A S B8 70 AN TR R B O A B o BV, A AR URAZ 0 R 1) A
SEAT AL R A A — Z Rk T B 2. ZRAR MBI T RENE? 3 BIBE T 4. NETRARBAST
BN 5. AR TEREIEN . 2 WXEE: “ LRRBOFR B IRAE B AR S5 ZEI0HT 7, (B
WP 2009 4255 3 Hi.

[37] BEHANHIIRIAR, see Timothy Chen Saulsbury, Pioneers Versus Improvers: Enabling Optimal Patent Cl
aim Scope, 16 MICH. TELECOMM. TECH. L. REV. 439 (2010).

[38] (e A RE R % T o BRARIU L FIALZ Sy A0 L iR T 1) K AR ) B8 7 2R 58 2 Mg .. 4%
YRR AR TT R BARHIE 5B ZRAC R A BT BRI EL, SR ZSRAE B — A AR A BOR
fiE, BEA A UL EBARRHEA B ASE R, AN RIEBER 2 E HE A &N IR R 7 1
[39] oK T-45[F) S I ey Ing () v, A il H i AJF H U H SRR . 2 WESCE: (BRRI R
PG, P H AL 2007 R, A 474-478 T,

[40] See Christopher A. Cotropia, “After-Arising” Technologies and Tailoring Patent Scope, 61 NYU Ann.
Surv. Am. L. 151, 151 (2005).
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TS HETA M EEY), TZBOKIEA NS H Z BT E N AR . [FIRE, LR
HIaebR] 7 LRGN gE 3RS 5 B @i S A5 ) kk 2 BT A BRI — 5T
BRAERT PR IR o DRI, TSI it P 2% A2 2 8l il A BH 5 4k i BH 2 1) 7R g (P48 o TSI
it 1 S A R () B — PERR HE RN A S A AR E T T LAG— 14k, A B LRI AT AR A B 2 .
Rk, ROAZEERAMEE AR AN G (PHOSITA) frE. IEHR5ARMHE (wands factors). 1]

S [A) JE ) BT b B E AT SR T RIS A& B ) A Ya L INRGE ) A B R
RE AR EARSYFESL EREHPRES, (HWE R —ME#E R, B, 56 A 0ED)
RE: —RSLHLE A MR hRE; RS AW ARIIRE. WINERIN AR kA,
3 S5 2 FAE N HEAWAURT N BRI . &I FE B 5 A DIREAAREL R e & R HiE 2
H, KANCELEE B TR, FNEREE ¥R GREH, W T S8
BRI IhRe. RN, @i BEEERISCERI AT, A BT RE TR BUR HEb ETE L,
&I T ARZIhEE

e AR, R BE R A DRt AT DURRE LRI E I ARRR I o KR MRALIN, 5 BH
FE b E T DUR AR, W ARANRIE R FTE S, WA NERRE, A2ikEE
WAL PR32 G BRI . TR B AT R A BIE HEARAT T Bl s, X220 Exk
AR — R ARAEAE T SE By 4B o7 (B2, K NFFRIEBORZE R A8 AR N5 B
TURPFVER 2z, ZXRAH M FHARRRBIA CCE SHZKH.

.  BRAFTFRMER 2 TR EE

BRI ZESR P Or3 B BB I N IR STRRAR AR o B, HEARA L Bl (8 5 il 20225
BRI NRRRIESAH T AR RSB IR RN IR . LR R
| AR SR g, AELSUR 2R i 72 i 10 90 ) 7 S B IR, 7 e R DA i g R U SR ik 8
Hyah, WROZIR ATFIE AR AR -

PRI, FEXS AR AL 7 AT B AR 73 AT 75 v N R R GVE FE 2 if, J8
ZIs M T SERETE” ARk T AT R B, I RAZ i R KBRS B SUE A
BRN G QIEVESS I BIAT SEBL, W = FIORY AOVE R o TR ) BIE 155 A HoAR Ty
Fo NIRAR S <5 R RN R, AR TR AT B, BARJR T4
Fr#CF HIVa ], EIFAR BRI SR BT 5K/, WEA VN R TR AT A Jig “ 45 4k
BRI LR, Ui RIEFTAIE . RIRGIE, G BRI, HORBEAE
T BEIIASFZA HAk B EAR A TR S BN GG IE TS S BI AT SE B R ik
WS RIS IE ] TR A 00 D ROAR B, WIRER “ BRI ZR o R TE R L .
B SORMRE” M. RA PR T “ Bk 17, al “ BBkt 07 AL E, & THRCH
FORARAEMR BNV B A HSCRR TR TE, VEBERR “ M UE B F 0 -F i i ” A« AUM 2
RAFRE RIS RAF RS T RBTCR” Z R T A & R OR 7 v B R E TR g 1R

EAATE T8 0 PR AR SR W8 L ) CRefy i L 5 7 1D 2% TR, AR R G4 Yo e (5B
U AT AT ISRt o PRI R BH AR RSLAT 385 AR 5 28 108 5 ) P R B RS BB T s I 508, %
BRRAERE R IR E T AP R AR, B SEE BN TER IS HIAL . BER 2R

[41] See Timothy Chen Saulsbury, Pioneers Versus Improvers: Enabling Optimal Patent Claim Scope, 16
MICH. TELECOMM. TECH. L. REV. 439, 472 (2010).

[42] ZREMW: (BGER BITHOY, T EBGE KRS B 2003 £RRk, 55 798 1.

[43] (e ARIEBER T R IL LML Gy ST RS T S AR ) 58 5 2R URE - <X TR B W]
A5 s B PRI v i A 7 AE ORI R P AR BRI BOARTT 5 BRI AR R IE & IR 2y ZE A o LN L R
PHEH A, NRIERA T3 FF.”
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BRI AR W E IE AN D AR AT TR ZEERE &5 T IR %2 144

— RN, IR GRS R W A TR TS AR A B B AR . BT ¢ R4, 2
LRI B X R B A FEAUEAF A F ARSI e AR N 52 RS St iz & B, (HIX HEA IR £
AN GUHE 1 B A5 B 20T 0k R B i AR F G RR AR AT S, I ) Gk, 2SR R S8
TAIEHE R Cundue) o H W 1E 050 I A 2 AR A BRT: BURIZEESR IV 58 B s A BH IR AR ot 5
WA FARPPIRGL: @ AR IR BORBI AT KA IRAE 5 2 St
FEAEAE s MR BT A T A 25 170 1) 3 B A O B BT 2Bk A7 )ik 2 B i 5656 o m St e
FIWT R G E FIRRER, @)

ATFEFR o VA B ABR ) & R E . B, LRI YE B 2045 21 3 B F BT A T )
W2 ABCRE, B, MECEEA “GHAMRMN”. fEREVET, B BRI

(reasonable correlation rule) I AIBARAECFEIUAN AT : (1) BORIZ R PTG ] DLSL i P
e BT A TF T L, AT LA B R AR A A it . (2) SR, AURIESR YR IR A Re i S
ANFE A EAR R HITE R . (3) BOFZERE 55 130 Bl -5 BOR ST nl UL 6. (4) —fk
N9, AR 22 0T ) i B EEATUAMGARI F T8 R R B B = ] 90 LA, 1 JH et 5 PR R 22
SRIEELRA G A SR AR . (O]

WO, 38 A TF 7831 A R e BRI RG], FEAR T bR A8 B 1 53 mh ffy o AU 22
SRAAER S AR . BRI 2 RIE SR B R 43 B B R R B S AR BT B AE R . —
AR Gt A, V2 e I B 3 - BRI A R 5 RAUR 15 L2 A7 BT I 7 36 [V |,
RV A BAERBOFVA Z B RIBUR 80T, AR G4 T LR M S R A A T 7873014 2%
o BZ, — HERIBARAER I, TRIBNAT 5K 0 ORI E Bl S & R A T 78 0 PR 2% A
X FRTFETE 2 B . WIETRIE, JRUE L RIRLIIA 80tk 2 & R e BURERE, 32 A A]
WKIAE HARSE P aE, R IR B FE AP SRR AR A R ), VAR A 1% S
W e 243 AN HR R S BR AL 2 Vv o (HIE, VARBGE S ASBEAEAZBLUF VA H BB T R
BT AERBLZ YRS F AT 7895 1 25 AR U S SR AR R R 3E A4, AN U452 1
LR FE BRI RO — AR, T H AR AR B AR AR AN VR A B BN B2 AR DT R AR P
fr, By b e B 22 AR TE

I AT 7853 1 SR AR T U L AR 0 B AN [F) 555 U], CRAIE T ) R 3 L (1375 it
Mo (B2, AT RIEATF AN TR TE B e ThRe, £ RNEIE R Z s LR Hs S
5

PAT BRI FNE BN TR B B B A O E R 1, Rl om il Hak A m v, ke
FORMIAERE, LRIV HAE AN ERUESE & 2e T LO&EH, A DRI E T RIRL R G . “81H
5T, THSCIIEE S —WEEE B AR MEOR, TR HiE R RS S KN — BB
RRAIARTTZ G, TGS KA RE S PR E TAE. WIS ARE TIEEMER
JEME RN EE K CTOREIMIRE” BIBCREER AR . 7ERIESCER R, X T AR R

[44] AF R MHFRRARE, SHREL: CRLTRIAF), FRFBUH R 2013 45, FHPE.
[45] See USPTO Manual of Patent Examining Procedure, §2164.01(a).

[46] See Christopher M. Holman, Is Lilly Written Description a Paper Tiger? A Comprehensive Assessme
nt of the Impact of ELI LILLY and Its Progeny in the Courts and PTO, 17 ALB. L. J. SCI1.& TECH. 1,
5-8 (2007).

[47] éee Jgffrey A. Lefstin, The Formal Structure of Patent Law and the Limits of Enablement, 23 BER
KLEY TECH. L.J. 1141, 1149 (2008).

(48] (e A R B % T o BRARIU LRI Gy ZE A0 PR A3 1 Il AU RE ) 58 3 2%« < N RIERE X T
BRESR, AT Lz A e W45 S L BURI SR A5 A SRR B3R ) o B A S AT ARE o BB F X AR
FIZE R AEA RIS E 1), TR T4 58 o L ESR IR A e B BAAURI R & LI, W L4 & TRA. &
TRHAD A8 2 o1 SCHIR LA R A A 30 B AR N 57 )30 o BRLAR R AT A

[49] See Sean B. Seymore, The Teaching Function of Patent, 85 NOTRE DAME L. REV. 621, 633 (201
0).
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PAD) RE B BRI B AR RHE, N BVZ e B 24 255 B 45 70 B 0 B2 D g B RAOR 1)
HARS 7 IR S Tr 2, B I BRRHIER N2 7 BORL R R, “ o7k nThae”
RIRCFERAEBE S A b, ARIAR TS8R — R e DhRe )7 NEUP IR, 1R B8 5 1HIEXS H 77 B
SCRFIEERE . MPRIEAT Ao SRR I AR 5K 1) 0 6] 43 ] 3 B -5 o B (R A 2 28540 L 4
BHEAT N R [F )

53— W N B B R S S RR e A5 AT SR I A R o BIKIZ AR, L RIBOR 2
SR BT 5 0 AN A8 HH U I e R B R A AR BT e 8 A8l R N 01T ASET R YE . B
A ST SR A LEAURSE X — V2 T R R 23X — BOR J H 2 [A) S R U A — o A
RIZHKRE , T EEAFA U@ H AN G35 B 45 10 B3 T Re 8 Stk W1 A&
BIZMCRE, VERT TR ZATT W% ) B8 2 50 2 v] LR i) sk 4. B2

MR 8 1t 2 B3R, S B R SCHR AR 45 0 DU LA B RS B 2 A6 7k, XA B
TR RIBCRIAERE T IE IS o BIBRRERTH LRI IR AT KT, A8 HAS Ok 3 B A VS
B ISR, A B Tk S X 7 R 5 L RIRCR SR o ARIEEROR B IER & o
T2V R TR 2R YA SRR S A AR T R385 S W R A T AN N 1% A R SR
IR AT, i HARIZE R HE AR B A SSARTE A TR A S . B4

UEAh, SR E B N RAE T RE F R EEAER .

CAFE A AT N )5l F AR N 2 (a person having ordinary skill in the art, PHOSITA) &
L b d L OCBRR], S R VR 2 B I R SRR AR AR A o e T VR R
—BUR WS B GGV ROARHE, DR TR 1 S0 VAR ORIk 325 PR kA 25U 2 g AR s P
EARN GLUIEH BARIKT R T D& g TR R ARG B2 T UG AT, ot
PUIAZEAR AT R LA o BB AR N S AMYAE L R B & A i B SCR A, T HLAE
BRURBONE B A EERME . LR AL FIWT 7 V5 55 R A=A D00 A0 = T = A T
(A7 & D, T E A WA AU E AR RHIE 2 5 S AR EE R BT ORI . (H R BELE 3
For T LA T EARRH AT S |, AR IR SR 2 AR

XL R R0 B AR s VT 5 B8 R 5 B RS I 1 2 3 N R B R i E AL A
A G AT BRI HE NI S, BORIESR T IR R — i FUBDRI I, DU R %14 I 0 Rl 5 21 30
FEMA R IHA : X LR RS, TR o AR S A A R, 322
A AT AT R D T A 2, T OG5 RIS Bl R o8 1 SV FEANIE o BITTIEVE B ke &
FARUER 7 2, B N FIH 2 D3 AR AR A B R 4 s SR B AR N DU H OB T
R 5 8 R O 2 U0, T AN 2 s T SIEE « VR Bt F DARRREAUR 25K 1 77
FEMEE LR AP A, ARG SO, DUCHTE NS A& 55 . 3
2, T3 FE SBORE SR AR AN L R A TN 215 B IR S 1 R S L], R i
N R A ) ST AE TR o A R B (5 B SN, R BCRIS ATy, AR Ik
ST AE FRCN B8 12 BRSO I AT SR 3 S AR oK o 0 SR v il H S NI SRS YEAT A, e
RAFANENTRNEZ O I @ H RN 51, 3R AR N 536 T R B 10 BE A

[50] (e N RV R % T o BRUR AU LRI Sy e PR 3 T Rl REARE ) 58 4 2%«

[51] See Jeanne C. Fromer, Patent Disclosure, 94 IOWA L. REV. 539, 570-571 (2009).

[52] See Timothy R. Holbrook, Patent, Presumptions, and Public Notice, 86 IND. L.J. 779, 796(2011).
[53] See Joseph Scott Miller, Enhancing the Patent Disclosure for Faithful Claim Construction, 9 LEWIS
& CLARK L. REV. 177, 187-88 (2004).

[54] See Joseph Scott Miller, Enhancing the Patent Disclosure for Faithful Claim Construction, 9 LEWIS
& CLARK L. REV. 177, 203-207 (2004).

[55] See Michael Risch, The Failure of Public Notice in Patent Prosecution, 21 HARV. J.L. &TECH.179,
188 (2007).
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. 4R

BB B PR Al B AU AR S AN e ELAS AT B, B2 He 2 2k R
BOIRE y7 BUE L 5 T Fr A N HEA BRI 7 Hofh AARSC LS5, TR 1 A2 5% 2 [
MBI 2R

BRI R E VXS TR AN R E L, PR Ot R AR 28 A FE AN BT s, AR
FUAEAME B T & SRS URIARE K T AR 52 » thsfl LSRR e s W EAT R ALHE T B i 75 11
Bdo X TARL AN E t2 Ut T RIBON I TE S s il & 0t iR, BIHATRE(R
A0 T B 2 T R A AH BA SR XS R ST X T AR AR &, RO IRIAFED:
(5 AT L AN WA i, SE438 R TR A B T 7 B AR, XL
By S AR . BT, A% SRAT B R O v B ik R B i

BRI EL SR LRI “ R OB (HABUR ZER AR BOM AR, LR DE 454
A EE SR A A TE RIS T3 B ARG A rh 7 A T — LM 2 A o A7 L BUM 2R A F R
WA T ANAT B RO BN, R K0S SCRIUR T B S, e R AR AR
EERETT Y AT LR TE BB R0 LR FE N RN EE R, Bl “RR, R A
1o SR SRR RN 2 B AR AR LU, KT RE™ AR AR URIA S R I
ZIRFEAAFAEN S Z 55 s BANE T A2 A5 A8 P A NS LA R R R SR 2 3R B A P AR T 1 5
S MAE TIEBCAE AT BORETE Ry, FLP S i ™ W2 510w LR L2 JE R &
5% W N IEA STRRAR R B o

IR it BRI A, AR ST FARAE T 04 Pl R 48 DA O AR LU T 322 2 L A
PRitE e BN TT R0 MR A I A BN SR Tk i 2 20 1, DA SR Db I L iR SR
SORMEFEAN, BERT DURREAE AN R S8 i Be s 1A R B AR KU PR P 2 SR AT, 7T By
A Wi e R DRy S el 1 9 58 2 15 I 4 3R SIS It VF IR, 3B AT U R RIBCR 554
B M HE ROV AT IR bR B, FERRRBCZ R, B NAKA TR
PESRAFREAIN K NFIEOR TTER, IF DAL 2 AR VE R 98 57, FEBLIEAE F, ik
A TE AIABUM ZER R LU -

[56] See James Bessen & Michael J. Meurer, PATENT FAILURE: HOW JUDGES, BUREAUCRATS, AN
D LAWYERS PUT INNOVATORS AT RISK, Chart 1 (2008).

[57] See Kelly Casey Mullally, Legal (Un)Certainty, Legal Process, and Patent Law, 43 LOYOLA LOS A
NGELES L. REV. 1109, 1112-1114 (2010).
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Defining the Scope of Patent through Disclosure

Requirement

Liang Yong

Abstract: The patent case of Selden shows that no rule is more important in patent law
than that of the claim construction which is designating the metes and bounds of a patent.
However, the failure to provide adequate guidance on claim construction is largely an
unsettled and uncertain area of patent law. In theory, a person is entitled to a patent shall
correspond with his contribution on such technology, which also is the main task of the
patent disclosure requirement —the process of giving the inventor’s contributions through
defining the specification meaning. This clue refers to patent disclosure requirement that
shall be selected as the supreme doctrine to harmony the different rules on claim
construction. In order to improve certainty in the determination of patent scope, the
structure of patent document shall be improved, and PHOSITA standard shall play more
important role in the determination of patent scope.

Key Words: Defining the Scope of Patent; Claim Construction; Patent Disclosure;
PHOSITA
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FTIR L, MR U*

[A&] AEEALAHERATERE, AR TH&, &, % 2FEGEA

EHHE, AEHFTREFERFLEA LR, ZAOMESIIEYN, TRGE
RS ) R S HEt OB & A1) B T AR LA TR R o AR R R S HE LS R

WA AL T @R AR R RN RIFEH AL T @ RAE BT TIEH
KT HEEARER AR EFEAAEL T @EEELAREAHIR, 122045

LRI EH N, RIEAKRETARE, Fod, ML T, FEEEEALAH
w%l%%ﬂﬁ@&, bR N A BRI A R K6 B A,

[X4]) #4088, HEMT: TALAT L, EHEH: HEWER

—. 55

H 1623 fE5[E (ZEWiEZR) (Statute of Monopolies) PASK, Zeid U RER I, &E
IR B DA Rk RS KN R SR, X T %R XA AU IRAS, 0 & 65
HRMRRE, & AN N = REF 2 B (1) TRE3EE ARG LLETSMEE &
I, HAbSEH NGB U2l am?  (2) TRFHAE NS UL a7l 38 = NSt &
I, HAbSEE NRE U2l ? (3 BR3E NS BT MR = N ERI3EA
B ? T L, X ZE 0 T A ) R R 22 AR . i, R 3 ﬁ%?%é
P 2 ] (R L e 4 B A ) B R, T 92 [ R AT O B 0l e = A SRR R, 30
AN ] 923 18] RV B 5 PRI 7= A ol

T LA LA ) B B o R e FRIE L REA S 2 8, TRIBUER “ TR
FERL” WEPEZ BN EM, B R CRATREAETESLIE T RGIE AR %7, W2008 FLF)1%
B T RSEE IR, KA E: BRAERA I, 6 A v LLEAT S A &)
Fph e as, tHRT LR ST ) 56 =5 R B IE VR RTE, (HICEE B S S N 2 [T 0 B s
Bribz 4h, G ERBUTH S SR EE NFAE . X — Rk R AORFE TR E A TG

*OPRSC, WILRSE A BRI B, LRI, e, BEANERBUEBCART T R,
WL R ek B 2013 Fidi il 2R, EEMNF R BUERT AL AR VLT AEAL AL 2735 L B IR AR
SRR, BUH S 203102+821301; FEZHITL A% BE “985 TAE” LW &%), HH S 103000%19
3215501/013.

1] W& SIERER TR, Rl Eotatt, THILABE LR K& . ARy, b)) HERy
W, REIEER LA ERLN 0.2%. BIAMILY], XL 1.5%. £k, HEREH,
Fetur, 1999 F2EEENMAEMEFRIH, 7% TILHIRE . See John Hagedoorn, Sharing Intellectual Pro
perty Rights—an Exploratory Study of Joint Patenting amongst Companies, 12 Industrial and Corporate C
hange 1035, at 1041, available at: http:/icc.oxfordjournals.org/cgi/reprint/12/5/1035.pdf (FiZVi[Al 2014 £ 7
H 30 H),

[2] See International Association for the Protection of Intellectual Property, Year Book 2009 “The Impac
t of Co-Ownership of Intellectual Property nghts on their Exploitation” , available at: https://www.aippi.o

[3]1 FrR: CHEEFNIEFEMD, %mﬂ#ﬂthﬁ):’vfi 2011 4, 25 185 T, l%%m PERURI kA s “CER
B =R HOR U 7, (<ERIESSE = Is e S5, dbat: SRR ARAL 2009 4ERR, 56 43 T,
[4] BEZRERF=RUR KL (<RI ZRIBMCFEE), 5 44 U1,
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PRI, T HDXCO T DR T B AR S I, BV R X T, Sk
8 FEEE AT RIS L.

H EBEA R LRI R L2, A L5 R LRS00 . A9 )5 T 4Rk
AERE h E B FRFBRIV B, T FIAE % (R BAT S AR (R 22 G B o AN R PR ) 2 22 R 2
ERFEME RIS NAT i, ) Yo TR AR TR R ik, LA
ML GERp IR A, B 2835F M BN [F) & RIS A ] B R BF AR, TR U R 2
B, B R A 2 A B A T AR

N, FgEp MR LIEL G TR BRI N Z RSB R. hTIaT
R, IEHANASBATE LTSS LBV HAMIE NRIAEAE, AL A AL
ARETEEI T . ELFICE MR ZHT, G NZMBAT “/gE” — 8 MEE AR
eas AR T B CRIAT NIE R, BHGR T A AR ki AFRERIAHIEE
e (A R S AN D K/ pviot & 7 1) 7 VS e s N e 0 e 2387 4

ASCHEILEFEI T, R0 TC L RIIEA L, R Hp [ € % A3 A 1 il o W
WAL RRRAER o ASCE BRI SR B =AERE, B LR E AR, V5, 95, SR
RIEFEF I LAIEA BRI, IR 5 =80 DHON G, @@ R 5 WA, 31T R4
ML HAIE . e, AXRMERIN, KE (BRE) 5+ TR A a2t il
i, HIA R EEE A,

. REEBMHEAHE: BFRESEHEERE

FBZIRETFABTHT, B (TR A CEFRES AN ) 32 M A ETHLUE .
NREBERIA KRR, REFELESE ——M AR —d REW A 2. 52
TAEFAR, TRR2REERE, ER2REVRGE, HBANE MR T “3h™7, U
ATHEF BN B BRI . T H, FRE CHIBGEY ERE “Bh B 2 Ah, FIaL BRI
B, RS L AR AR EIR AU B, XM A 2R <3l R ALY JE AN E
FAA SR . BeAh, (RGN PAES TL5 35 =1 ME “ il a7, IRXAEAEE s sg —5
V7 iU S 7 BT A U SR M7 B LR A3 — i 0 th A e ELRGE A 1 0B
BOEA

JE ML, FERIEIR RN 2T, SEEF Bl AN BRI R T “ SRR . Bildn,
J g e N RV Bt BT ) B8 = R PR G B3R Y “HORBUERAE TSR ™, AT RESEAT 4%
A e 7 812008 FEEMIEEIT ARG, R E SRR A% A F TR IR B R
H, RLERANUTRERIIA LA, “SLFEICA R, O Xk, EARFRRRESE. A5%E

[5] (e NRILFIEEEMEAUE STt G) HIuk: “AEMEMAT LA BIEA R, HEERH&EEEES
HFZEE, WP E—BUTE; AREWE 8 XRIEMEMEN, B0 — 5 ARt 7 17 B iR LAk
HIFCARBUR], AE BT R B 2 & 3 TR 46 BT AR

ME, FZUCEEBGREIT RS i, WX —MN ARk CGEERGEY BT HAH =K “&
YEAEGANAT DL E A 1, B R & SRR LR A, sl — 28U, Arethi—%, XEE
B, AT AR AR B P A, R TR RS A B s R SRR 7
S IWEFRBR: KT (RN RINEZERE) (BB RS R AFFAERE WAES, http:/www.
ncac.gov.cn/cms/html/309/3502/201207/759779.html (i3T5 1] 2014 427 H 30 H).
[6] A “HniR=BU B S AR = B3 5 AT IR, 3R (R ANESE) 2012 4R35 4 H, 56 742-760 T,
[7] AOEFASCHE, ERBHAERAZHN, tan (EELREY 526 5 1 3N (FEEEFRE) (199
7) 530 25 1 Ko
[8] Z WBRAKNE: “IERAALBIE ARG RSy, 25 {RERIEIED A — — o N RiE R R ZRE e K S35t
CRTHIBARE [ Gy SAFE ANEES T SRR Zrd# 10”7, S EVEFEM, hitp:/www.chinacourt.o
rg/public/detail.php?id=144013 C(&JE 151 2014 4£ 7 A 30 H).
[9] FFIFIE 3, 28 189 Ui,
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Co-Ownership of Patents:
The Chinese Characteristic Approach and

Its Positive Effect on Commercialization

He Huaiwen, Chen Ruwen

Abstract: While patents are usually jointly owned, the rules governing co-ownership of
patents are divergent among main countries, such as Germany, France, United Kingdom
and United States. The newly amended Chinese patent law takes yet a Chinese
characteristic approach. Through the lens of game theory, rules in these countries do not
play the same in terms of furthering the commercialization of the patented invention. The
better choices of the rules include: (1) A joint owner should be permitted to use the
patented invention unilaterally and enjoy the resultant profits; (2) A joint owner should be
allowed to license a third party non-exclusively but the licensing income should be
required to be divided among all the owners; (3) A joint owner may transfer his share in
whole, and there is no need to provide the other owners with a right of preemption.
However, he must not subdivide his share and transferred the subdivided share unless
approved by the other owners. Therefore, it is evident that the Chinese approach has a
particular strong effect on promoting commercialization of inventions jointly owned.
Keywords: Co-ownership of Patents; Game Theory; Commercialization of Patented
Invention; Part Ownership; Right of Preemption
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A Perspective on Patent Operations and Strategic

Implementation of the Enterprise

Feng Xiaoqing

Abstract: Patent operation for enterprises is an important part of the patent strategy.
From a strategic operational planning and implementation of the patent, the patent
operating strategy, is an important way to improve the ability of enterprises and economic
benefits of the patent. Self-imposed patent licensing (including cross-licensing), transfer,
introduction and buying, patent pools, etc. are implemented in the form of patents
important operational strategy. Implementation of corporate strategy for all types of patent
operations are required to have certain conditions. To promote patent operations for
Chinese enterprises, the formation and operation of the patent operating company is worth
exploring.

Keywords: business; patent operations; intellectual property strategy; operations strategy
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* * *

The Principles and Practices of “amenments going beyond

scopes of original application” in Patent Law

Zhang Peng

Abstract: Around the “amendments going beyond scopes of original application”
problem, recently the Supreme People's Court makes a series of judgments, which reflect
its significant differences with the patent administrative authorities on the understanding
of this problem. But for the large number of applications the patent administrative
authorities have already heavy burden on the shoulders, and “the theory of formal
determination” is more conducive to keep the efficiency of the maintenance; while for the
judiciary, how modest problem in the patent examination suppression of expression of the
relevant judicial policy, is also worth a more careful thinking. Based on the differences
between “the theory of formal determination” and “the theory of substantial
determination”, this paper presents a tendency on “the theory of formal determination”
approach, in order to achieve the proper application on “amendments going beyond scopes
of original application” problem.

Keywords: Amendments Going beyond Scopes of Original Application; the Theory of
Formal Determination; the Theory of Substantial Determination; Qualitative Control;
Quantitative Control
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Motivation) Fdlli%, BP TSM RE . MG e, BAE — N R B 2 L), 220
SEAEIUAE ORI S BHA 1) AR By 538 A ks RN 53 T B4 I AR A7 AE 45 5 B L
WA RN F B B R, X R “JE7R” R8O R BIAE BORSCER . AR AR S0 1)
FARFNRGE . iR4E TSM %, 7ERIWHE BAEERAR BRI, LA R R e R % & W
FIFRAE, XA ERIEILE BR SCER AT LU 2H A R A B RSN B S S 7R, JE R E
FRALA S S SR, A, 2003 FEEPRR 5E A (REEaH: 45 5RE
AL RIBORIIE B 7GR, TRRANERERT TSM a2 7™ 4 3 H 5 8
T RNENE A EARAE R BRAG, BY EAEH R RF B SR H R A L g R O T S S B b DL R R
P, B A BEAG SE G AR A7 00 BCHSI m]E YR ik B i Qi 14 () ) e 25 o — ELRF 23

[5] See the United States Patent and Trademark Office, Manual of Patent Examining Procedure, 9 th ed.,
(2014-03) 2014-04-01, http://www.uspto.gov/web/offices/pac/mpep/mpep-2100.html.

[6] FAAZNEZ 0 In re Young, 927 F.2d 588, 18 USPQ2d 1089 (Fed. Cir. 1991) . i&nIZ i, (£ E LF|d
BT FM) (Manual of Patent Examining Procedure) 5 214.3.1 5,

[7] Z AR E-A- AR “[F1%) Graham [F&: KSR v. Teleflex EZ FHAEEM % WIk”, mEEF, #
CHD R+ F%: (LRIEHREHEIR AR TE Y, SR, ARFEAUH AL 2013 AR, 5R
397 7.

[8] See Graham v. John Deere Co., 383 U. S. 1, 14 (1966 ).

[9] See Al-Site Corp. v. VSI Int. 1, Inc., 174F. 3d 1308, 1323. 1324 (CA Fed. 1999).

[10] Supra note 5.

[11] See Federal Trade Commission, To Promote Innovation: The Proper Balance of Competition and Pat
ent Law and Policy, (2003-10) 2014-04-01, http://www.ftc.gov/sites/default/files/documents/reports/promote-in
novation-proper-balance-competition-and-patent-law-and-policy/innovationrpt.pdf.
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KSR Z M H M.

KSR £ Ja, TSM Mg AR T8I, 15k B 15 i & DL, VEREx A
EALAERAR B RIERINGE 1. EEREERTE N, EIAE R BAEERAR B R, AN
HOC R TRt 8 5T . ErTREAEE T 2 iz R0, RIFEAR SRR HIRIE, ARG )5
BTG B0 4R N B T SCilk . X AEAE TSM MNRIERAST 2 5, VRS — R R TE AR
Ja 7R BRIRAM B G T M BB AR G 7R, ] Rels & T HAh R Rz v o 58 Bl i i B i i
2P TR TSM ML )38 RS BN R s, FF HR & S AFAE R AR JE 7R 1 ) BT R4 A
AU BEARN RFIAEH &, “RBARIZE SRR ERIBR GRS 25 W, e
AR R NI G- Uik % N AP AT 17 B RS

AL, FARJE AR AE 38 [ WA S R A B bR AR AR AR FEANFE B SER B, HAR S
7 TR 55 0T Y 252 AN D o 0038 B B B SR B C 4 T IR B SCR 2 R I AR R 7R, 2
JEEBEN NS A T 75 3R . BOR n) AR B (48 51 55 25 KW 15 21 25 I, 1500 # # 0
FEEHEATEREREAR B RITEFEN NS . KSR KaEETRIEM LM, f5514%
WA XA SR R AT B E S, AR IR M BoR B s B3 B iC 3T A STk i,
W ALFERE B T HOR A A & 1) 57

SO, 75 B AR FIW R B AR T 2 A R0 5 W, 8 A AR E AR S IR — R
F ECAMERR 08 o Eetan, 78 FAE T AR A1 BR 2w I %R B o 23 03 22k BB R o &gl 4y 22014
H, ST RE MR FEOR G R R, YRRt MU B B HR BRI AR N A,
T B LG S ARSI AN 5 IR, AT BRI R EAR R HOR A SR I EOR T
Bty BRI R DL R = AR BB AR RR” 151, MAZ R I 2 WA el LB Y, 7E LR 517
FEFEA A 7~ AR BT 21 25 WAERE, SRS 7R I AR T7 T A B R A R I, 7
i HAM R R A REE B A B AR R R 2 WL S5 18 o 1T “ ARSUEAR N R ER AR 7, “ R
QIR PR AR R OR” SRR TIN, SEBR PR ARSI AN 01 T SR AR R A
SRS NI IR TR IR I FI Wz el

T FR B R B 2 AN ]V S B R, ARAUL B A R LB e LA I R X e L
IRMEE B8 2 R BE AT 45 A BARHEAR TT XHZ R W P AR B AR 5 7R 16 ) AT 78 4318 IE
H b, RECETSHFER HARNRERPFRAN THEA G REREF, FrLAS Y B
72, B LR A s AR S 78 Bk a5 10 A AR I SCER AR B R R R G s,
R AFE R A ICE T SR R AR RS AR B R EXHE BARERAR G w247 AT,
I M2 I A5 2 SRR TR IR R

(2 BRBETSBERKHE R RER

BIE PR RS BT U B BRI EOARACE” A B BOR R A iR 1
B e I A BOR 5 HABIUA B UL LB F RS SR #0350 J5 7R "R SRR
K B H R A O 22 R 8 L AR = IR DR BE N T) SIE 55 PPt 3 P W A (0 B A A
MRS LEREEM AN ERBEEEARCIHIEEE . )2, LAd AR 2R

[12] See KSR International Co. v. Teleflex Inc., 550 U.S. 398 (2007).

[13] Id.

[14] MREHCB SR, —&F: EEWE—-PRARER (2004) —FHFE 176 5; —F: ILETEH
ANRIERE (2004) EATAFE 318 55 B : (20100 AATFEE 8 5. S WA EANR = BUR AL FIZE 2.
I N RVEBE R A AT AR AR TR EE R R (BRI EME (2 —20 it il L
FILN Ly ZAEVEATY,  FOURF=AUH AR 2011 4EAR, 55 253 TTLLR.

[15] AU 14, FEFNRERIF RS ERZ G251, 5 253, 266 0.

[16] [ k.

[17] ZRFHR: CERTEVERY, SR BUH I 2011 SRR, 55 266 .
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Ty e PR R AL 11 55 (7] St 77 A 4% [ Js )

AR AR K AEFAEE A JE 7 (080 L B2 32 1) 12 [ o — B B A 2 PRI A 22 5% 2 5 Y AL 52
BRUST, SE[E TSM Mty i 7= A= e A S o o 58 BAZRE (A4, AR B B AR 1 i —
s, EEPIRR 5T RS RS e, fEigH TSM AR, fFEEZET I wH%
HHPIHR R W LR R R ARG, EEE5 R E K0 P B R A& R B R,

—MINA, KSR Ziem /R aE RS A bsiE, JEEERAFE SRR A TEEZ A
DA S B P B AR s, IO sl I B ), 42 v 38 B L R R B3 MK A IR ORI
[ AT 22 3 4 Y D 5, VB AW o B IR 1 K BH (Really Innovation) 53518 & B (Ordinary
Innovation) Z [AI[ZE5], RARLERE K HAIE R FER, W3 73RS TR T THE
21,

M2, —ANEFX BRGNS K RESR, 5HAT KRR BHFGIHTRE 1 AR & F
il B A i 5B AT IR U IAE O 0 A 7 BV 8 A2 B 2 P2 A I 2 A R %, U2 LR H A 0
ANEE AT LAE 2 KRG LRI SRR B 7R, R KRR EHGR T 4aT L RIBOE. Bk, 2
FINA, AERIWHAR R 7= B IR AR B SRS HOR JE 78 (I AR, B 2425 58— I e B —
L BRI ] o % T se g . XS RTOEEAR T K, LAt/ RNV )
FARSE, B2 LR HE R 2

=, BRERNERRARPRZE N ER

(=) AEBARBRFEBEBHER

SMEAR RN NE R AR Z , BRI E , T2 152000 A 22 AR SR Uk 1 1 € LA
LAz A AR N SR BARACT HILE -

L FESREART

ff 7 RH DG R AR AEORT 40 B  75 BA BIE MR — i i 3, AR E BOR Sy 224
P BRI JF U], 28 SRR AR IR B AR J7 RAE B T BB BB, 12 Ik
X} AR USR5 % 2 o AEFIWTIA HOR B SRR TG /RIS, 8 A S HoAR
SUBEREVGE T HAIWHZ AR — RER N 7 R E R BYEH .

BRI L F B2 0125 T176/84 ‘5 R R— A BETIN LR, ZHAGIfaH, LR H A
I IVCAIZAI — BB AR N AR E 1003093 5L FIFTHEH AR T R AT L (could)
BRI HEE (securing mechanisms) 12 H BEAF G Y b XAMRI 3 E R T A H;
RAEk, AL TIREEEANE T “ BRI 288 ” (broader field of the closing of
containers). R RN “ A5 R BIFIARTT P B A SRR U A 45 iR iR
] RS, B2 A R AR N TR AE AR AR I 2 AR AU TR PP U AR 7 R e G B
o7 E BIRER BB R, “ R AHARH AR SIS R T % 808 B 3 SR N 51
fE R AR ) VIR O, X FPAH DG E 2 A SRR N RAEFHREARTT 2 (would) #41%
FHABHEOR U FEAE N o 7 I HE, 72 BARH R U 3 H oA i, DA S A S i —

[18] Andrew Griffiths, Windsurfing and the Inventive Step, 2 L.P.Q. 1999, 20 (1999).

[19] 2 WHTSC TSM W14 .

[20] Supra note 11.

[21] See Gregory N. Mandel, Patently Non-Obvious: Empirical Demonstration that the Hindsight Bias Re
nders Patent Decisions Irrational, 67 Ohio St. L.J. 1391 (2006).

[22] BRI EFIR LUFZE R &5 T176/84 ‘54, hitp://www.epo.org/law-practice/case-law-appeals/advanced-sear
ch.html, V5T 2014 42 7 18 H.

[23] [ k.
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FResg RN B3 2 i 1R 8P i A SR P AR AU £ 1 A [ s AL R 338, 8- 12 4K
T REARN 53 175 5y AR B2 08 HI R U RO ] AT, DR 2 s ) 5 RN B3 AT A
BEHTE RS, (A8 SRS T HA T ZAR R — AR T iR % R AR,
it 2 AR BIRE I A S ) A ok 7 G ) EIRE SR D B AR BOR [

AR, SEEP HUBCR BOR TS BT A ISR 5 R PR BORGUR. MR EOR
A 3 BOR AR T2 208 FAUK . HAR 7 S BB AR A A sl 5 BT R SR UL 1Y
HABSARGUR” ), BFINFRZEIN, RN, “HSRIIBARIE” & MR B Il o
IR 7] S AT 46 B R SE R IR — T R BoR N 527 BRI & AR5 Tl L2 1 40
i, B LRV BOR R B st AR 2, AT U SRR S R .

B (LA HETEH) IR AR RIIE L, Hrh a8 “Prid X RHE N 75— 6
XL SCAF I R AR T B B U, Eskbr S Tl RENE, 55— FATRER,
DA EESXT B EAT BRSO ZE SRS SR ORI A HOAR 7 5 SR AR [R] 8 A I B S AR AT, 2 IR
TEOLT, — RN BT — IR I ANH AR FI R AR LU T 1 A\ JFG 5 AR e P A AR T A
Ko AER IR B ML B BOR SR TR TT 5. B Pl e, DU SR HBUR ZERIE R IR
P RIEAR T AR R B AL A BRI, ARSI, SR N ST LAELA SR 3R
PR ARFR T B ARG o — BERN AT DUATE FLIRAG XA B R 7R, ey “mT LLAB 2] A
RITBARGUR, KX LEBRGURAIBARTT Zis BRI b, 7S b AR T BRI ) 2
R IR TT G P IHARSR B AR ARG, 0 R BA BRI Z A A IR R
N R RITIFOR S ARIHEIRSE, IRECEMUR TN, EXREIT, AU EARN
S P ASRE N TZAN A AR IR AT A 75 260,

RN )R _EYRZR A2 fE T176/84 Z2rh it , 3t FHBOR Uk b AR [ ) R 5 28 M
AN BARVEFIR AL 7y, I HAAY, AZ U — AR 2 N 2 B 2R AR,
BIVe A B3 S A T HERE , X5 R WP R SR A < 38 P BOR U FAR, A —
RN RAE BB R LA S 0. 458 LIRPIA S R W, ATUARIRFEEEE, ZAFEAR
AU 38 P BOARFIR T HAB S AR GURAIEARN G, FAR 5 3], R 128 &R
XA ARN 51K U L4 8 T8 1 IR B AR A BOR R

DRIk, FEIXRPIE T, B K W BT I BOR AUE A S AR R A AR s+ b 22 e ]
PATE — SRR RE PR E o 2 01 B R B LA R IR EEOR N B CL e B4R 1 R A E AR AE
PR o NZAUH R BOR N SLIIA BER U, R IR T HEE AL S5 S 2 URILA AR Ty
FR RN o 5 BOR GUBAR [ B AR G, KA 03 B B WU SE A 5 D8 IZ R B B
ATPLRAGHAR A 7R o

2. ZPHEBARAR

B B AZ AU — R AN AR K AL RGP IR HE, RN E R R 7~ — €
o B EEFIWTE BAFAEBAR R 7RI, KRN G “ AT CUAEZ]” AT REPEAE (T MR L 1Y
LY

5 [l RS [ _E YR 0 1% U — B AR B H A AR “ AU — BER
NG RAE— MEIZUIR A ML G 2 B A, (EIFABEAT QRO 7 S WL

[24] [Al ki

[25] MER. FEWMH: “RRANE I P EAR SIS AR BRI 7, (hER SR 2013 458 4
.

[26] Fm ARIERE (2011) FATFE 19 SATBEE . 2 Wi m NRIERFIRSCHER, hitp:/www.cour
t.gov.cn/qwib/cpws/cpwsjc/201212/t20121225 181353.htm, H/5VilHlT 201444 H 5 H.

[27] ZWLHTE 22 Bl

[28] Standard Oil Co. v. American Cyanamid Co., 774 F. 2d 448, 454 (Fed. Cir 1985).
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HJ5 Z 2 PR WA, SEEBIRIE A EVREBE L TR 1 AT — AR R 1
LT, WA ARG AR N T BA B H AR iR Be 2 08— AR 5
B A 2 T B BORSCHRIVE . WA AN S, HIFBOA FES AR BOR T 252 i Rk ]
NEBEZRE], “HEARN A BER T LA QUG AP TR MR A o) 7 12158
IE e i e 2 KSR HERE 1 56 B8 0] _EYRVEREXHZ S0 — AR N R HIAE, A TERE
2 A2 AT AE BN A 7 2 20— ABoR N B3] e 2 2 B 1 228 SRR DL R a2 s — IBEd
RN G R 2% B BIETE KT BAEN . BRI I FIWr R N e 5 “RERg 837, Jf
BN E5 S I BRI a8 7R AT IR KR o

O (LA AIERE ) BOE %SV — B EOR A RRITE B SUB 5 B BoR AR, IF A
AT LRI FT R U A B ELE BOR, REMEEAT — R SEIR . (EUR (BRI B E) AR T
AU RN SLQNIERE J7 o FARN ST B2 B RTRA 2 S ELA SR AT LU AR R 7R
Ko BRILZ AN, 8 A GUANE R (o B I rp, AR HEE 2 U ) — R BeR N SR B A —
SEBIE KT, BE U, WIEBHIRPIEE “IZOUSEARN G E SR FAERE,
LR o A F ) AE B BT IR SR UK AR 63 AT DU RN BAT — e RIS RE TN
MR EUA BN L E 42 1B FR A 204 R RO A 7

(=) BARBETHRBEE

PR B R R RIS A%, R FGAETE R IR B TT SRR RIS, e BB T 045 12
RIFFRAFR M KA T REA R diG (LREETERE) FEM LA AT, A LUR SR
JA 7R 53 AR B BOR R 7 AR B 7R B

L BHERARER

s N RVE e 4R IR BOR R 75 2 BT BAEBLA BOR i 1 8 AR U R N 57 R
g WA BORE . 22058 SO E BRI 7R B2 BT Do B S AR X L SO Hh A A
A, WIS ERAE TR P ST R G MY B BRI ORI A o IR R R KSR B, AR
P 5 H

FERUMI R AFERE S LA R GRED KBIERIA 4 KB, BUA BRSOk 3R
T BT B IBART %, MR X8R A — Ik, BHXIRA 40mg 5% 80mg, & LU
TR FH B e S F i A (B0 B AR R AN S8 R ARS A BT RIBURI LR 1
] IR 7 1R R BEE O T0mg, 20N T e HRIIAT R A T G rh kR A R P ) R
FIP A AN LK BT R S P O I R B . TR R 22 B3 0, BUAHR TN T ok
24 i B R AE A FH v (BB, BREIPEF L A B AN IR AN 5 (X = i, S 1 3T
BRT5 % BN BOR O 28 P BB AR R 78, (ARSI ER N &
BARTT F M e LR = A AGUSEARN AR EAR R /K515 T, AT eI AR
Jr gt B gy K 40mg 5 80mg Vi A EEAT MG, AT RGBT IOECR T 5. —. Wik

[29] Rebecca S. Eisenberg, Implementing Reform of the Patent System: Obvious to Whom? Evaluating In
ventions from the Perspective of PHOSITA, 19 Berkeley Tech. L. J. 885 (2004).

[30] Supra note 12.

[31] BRiHNEFRHEE <R & AR R 5 R AR B R X 5> . See European Patent Office, Guidel
ines for Examination in the European Patent Office, (2013-09) 2013-12-01, http://www.epo.org/law-practice
/legal-texts/guidelines.html.

[32] & WLHITE 26 Z 5.

[33] ZWHIE 14, HEEETBRIT A2 ERZRASES, 8 219-224 Tl R4S HPFIA54 (200
8) —HHIFEE 399 5, HJY (2008) MATATH 524 5.

[34] ZWHIVE 14, B EEI B 2T RIE R 2554, 55222 T,
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BeiA Ty, MEEAA b A HR LR B LR ORI R T7 S IR SE R e AR ZECR, mTEL
TE A, ARPEXT EESTHR 1 3R AL BRI SAER 7R, ARG N 53 7] DUAE 1) % B 22
SRR TS, FF BT — e N A& R R R 2Rk Re . Bk, 120k 30 H FIBUR) 2
SR AR ZER 10 @A EA Al e,

15 3 A AL ], BN HAR SR 28] T R R B R . 1R
In re AltanaPharma AG ¥f Teva Pharmaceuticals %7, BEHGK R ERiERBENKN, BLA B SCHR
HhFTIC A A 2 AT DU AR A R RN 5245 23 H R B R AR AR T R R 7R o — okt
e SCfRA R R, R A4 ZAE N T =S sk £, By E T Dt mi &
YRR EE . 3 — X EE SO A tH R 7R 2, BA—/N AR A AU L 4 1 B AR R i) R 4 ]
DA B — AR R G A4BY Z AU R N AER B SCRIER N B 2 5, =8
B IX M7 Ras H BT E MO i 8 e BRI, BRI EVRERE VNI B SCHER
AT AR HEXFE (RS, IR B AR

SEbR b, SEERHARMEE RIS, “ARKBANT A ] LS I ER SCER B #6570 Hid gk
B E C SR —MEEEMAERIE AT 7 XM EMICE T I A A SR E 1)
JaN, TER T HEWE . Ao BT iR B B A B R FEA S B R ER T XM EA
BN, TAAREEARARCEWERNEF, xR — R AR N 2 IH T BT
7RG, R SUR I HER N 51 Be 8 A8 BIARHE LA BOR IR 1) N 2 TR BCH R T
%, HnfE 40mg A1 80mg (Y6 Fl N AT IS . 2B E A NIXAEI JE 7 B 244 AN A2 B STk
R EVETEMT . AT

XA R TG B8 AR AE T IUE SCHR 2 IS T — R LU IR AR 2 P, AHRAE K 2 4L
TEOLT  FAR R AR B I I, 12 B 12 A0 — R AR N G A 1] i 32 A 0 T
HEWT, LARAHSCHH IS A Re 8 A3 3] o IXAE RIS & T A BRI HE AR JE RB7 AR SCHE
TR XX BB R S R AT 40 H

2. BREKNEARER

B IR R 78 R AR B BOR SRR A B0 I8 37 B0 R B S, ARSI BAR N
it BAKEE s IR R RS A Uy s REMTR AR A R TR 51 o th TR R R
ANBE WA E T O SCRR 2 ASRERE MBI SR BLERAN, tASBEDI e Fa & 3
AR A BEF A RIBAE, BRI HAAE & — A AR 2R I 1)l

L RIS o B ANABE R R A, K2 0 KB B BOR Ja 7 TRl L. o 2 A
TBAFAERAR A ZRAFAE T B IER DA S IEAR R A A R EAF . 25 DO, X
BB R R T RESK B SRS ESTIRA &, FTRESR H BAZREOR N B3I B4R I BOR AR, T
RER B AT S i) 1) A B ——iZ 2 51 3 AR B T RER 7 5608, A 2 H AR
KSR Z& 5 [F B HK ] YRR AN IE Z A BERHR B, A W A U AT T LRI 75 5K
Bl i RS T LA R I B AR REAT S5 B LB 7 B il R A BOR R 75 TR i R 9 2 24
P RB T 7 T SRR R Gtk £x& FBIAN =00, AT DR R & I BOR R 7= KB iR,
SRR KW TR AR TUSA B A7 A (1 1) LB 755K, 25 2R R B Z A R A
ST AR B R AR ENR A S A R R

1 FEE, S EERPRW AR R dE T, 5223 1.

] See Atlana Pharma AG v. Teva Pharm. USA, Inc., 566 F.3d 999, 1008 (Fed. Cir. 2009).
[37] ZWHTE 4, PIEEIBET T2 L FIZR A 24515, 58 306 TL.

] See F. Scott Kieff, et al, Principles of Patent Law 763. (5th ed., Thomson/West, 2011).

1 JERERE. EVERR: “QNE AW RHEARE R AT, CRT AR 2013 AR5 11 .
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(1 HEAREFHFEKR

7t KSR &+, EEEmmERbifat, HARBRA—EEHMdER TIMA e r, &
AT BEAFLE T A BOARGRIE A B AELE IR R AN BOR [0 RN 75 3R 2, LR SR B T 4 7 SR Bk
FH ik J12 B0, ol 1T 7 SR R HR A AR 5 R EGE FoR, #RBCAIA B
AFEAE— € BIEIARBRRG, B AR AE LR 23 18], DRl I I 26 e AT DAL [R] AN AR /5 3Rt R 1)
7o KSR RFTHRIT IR R, fE— MK EEHRPIRE RN, — MO —REARAN
RETR R BN CAW TR 1 IA HAR Sl B A 75 BSOS AR o V2 BE A R B AR 43
W e sk 2 M-S F 7 IS5 6 BRI i ek it — RN G125 5 28 214 7
FHIRFRELRM, fER R R, 5B a5 AU, B BRI K e /R SR 2 7= A
ARG RHRIFEZ —

FR ] LR A RN R T A ) S R A AR L . FEMUN R A RNE SR E S AT (3£
ED KEHEFTHMD e, ERE NS H R | AT Es AR T R AT, IAh
X T SR R R IR T AN (SR 1) [ R, 1% 225 SCHRARAE T B R ARG 7R o (B TIE HAR
HHOR AT LE IR FH Bl I I8 B = A= R VR FE B 1 A, A 1) 228 SOk v I 28 AR DG4
o EBEINA, RABTCBERR 2 A —E MEIER, XA R 82 A T IA HAR T %
FE R Zg A 7 AR E 2 7, i R EX 2 s R AR E AT 55, 1%
QIR AR N TR 2 72 AR B T I AR 7 S v iRz mIE F AR, I BAEILA HoR C AP # 1)
FEVEE AT 2R, SRR R R R CREARE R R S, EARE R
FEFEAR X — AR 5111 5 A2 5 AR, A A5 — RER N R AR YR A BRI H ot Ty
ZIEWER . X5 “would-could approach” WIHFTIR] “2x (would)” $EH FH ATy
FABL . B RAE T, BB A BRSCHR I R IR B $e 7 A2 B MAELE ), AU — B AR A
B Z BB I I R AR SCR A 2 BX MR 78, B E = A5 R R ER . 1X
Pl B T VAAE W 2 B AEE RS & IR B 7RI U H 2L,

TERRIN L RS2 T195/84 5 Mk, RTHABRIRNEE T EE-. F—Za8
2, MAEARPREE NS EARBEART B R HH, AR EEHP “ R
FHIEEHE R BRI — R AR N R B R FR A, 3 2R, B0, =
AHARBIFET], AU — BN R 2R IX AN 8 5 3B 5 X A HE AR R AR 7
EAR FIVEH I D R R T 2, B RE SEIE AR N AR ELA B AR R . DLW
= RBAE TR JE 7R 72 5 A AE I 06 20 [ B 2% R, SRR I B % I E RE 8 45 X
FE ) $E 7 LT 78 i U — BB R N 2 — 8 BE AR HR 5 s IR R R B G R AR 7 &
— X AT DR B T S A B LA — M A ) SR A AR, B AR BN
1A e B R AR AR T B2, ARSI — M AR N 2 S 18 3.

TEXFIIFOUT , A BH BT B AR G 0 o] A B 5 B8 TE B4R 51, AR AR N G 8A 5 il v Ut
v L 4] ) 2 AR A B LA A TR B AR 7 & o BRI IR R BB i3 7 B AR A B A 1C 28
TEIA AR IR Z F, (H 2 BN AR TR SRA S YIS l— e ez 77, AR
7 B R AR AR X B A

IREARA B ()T SREAE TR BRI AR MR A4 ) EREMFEARRA 2T AL

[40] Supra note 12.
[41] Id.
[42] Z0LEE 14, FEEEBEIA S ERE RS, 56 219-224 71,

[43] ZIERIMEFI RS T2/83 & 25 T7/86 5 EHEE T61/90 5%, http://www.epo.org/law-practice/case-1
aw-appeals/advanced-search.html, #/J5V5iHTF 2014 2 H 18 H.

[44] BRI EFIJR2EE T195/84 52, http://www.epo.org/law-practice/case-law-appeals/advanced-search.html, #%
JEVIIE T 2014 422 A 18 H.

(45] ZILHITE 39, VEMEAE. REYEREC.
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BHIATEILT, KNSR THEARTT R H —FEI0E, HOR AR B2 RAH, WK
W NFEH BRI SR “REM AR MR, M RUE TR W N ey 4B XN BOR ]
Mo AERLEREOLT, FOERXERRBORTT ST B R B SN TE BT 7R, (AR H A
PANEBE G PIREART R )5, AR HIEEZ I LSRN P i Gtk 573,
PASAEAT AR 75 TR RIS IR BORTT 5o FERMAFOL T, o 2 SO B AE AN BE 25 H B
FIIESEIEIAFAE BRI, 2B B A KR .

(2) AEEIR

XFA AR AFNE IR, A AR, W5 T2 0l 5oR N Gk, I
A HEOR T iR MR T 28 T AT UERFN I MR TT S8 22—, FF HIX AP R 7 2 4#
S AR BRI, A I — MEOR U7 RS AR I BORRCR MR AT A, A X ke 1
B 7 2 BT B4 R R AR sl 8 T 2 0 IR R 0], 283 6 [ I PO A o SR AL Y 300
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The Suggestions in the Practice of Nonobviousness

Examination

Zhang Jing

Abstract: The connotation of suggestions varies in different historical stages, being
heavily influenced by the simultaneous patent policy. The test of suggestion should be
closely connected with domestic patent policy, and some new content of suggestion
should be introduced in time of need. The sources of suggestions are not confined to the
Guideline for Patent Examination in Chinese practice of patent examination; this is
agreeable. The sources of suggestions include both explicit suggestions and implicit one.
The former is directly reflected in the existing references and normally easy to determine,
while the latter do not exist in prior art clearly and plainly, and therefore need overall
judgment on the whole to determine.

Keywords: nonobviousness; sources of technical suggestion; implicit suggestion
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The Empirical Analysis of the Equivalent Principle of Patent

Infringement

Liu Qiang, Wu Ling Xiao

Abstract: Along with the patent protection of the technology involved and tort is
becoming more and more complex, the doctrine of equivalent has also become an
important part in the principle of determining the infringement. Through the empirical
analysis of the equivalent infringement judicial decision case, new ideas and vision can
be provided to apply it. Through the empirical analysis, including time, area, level of trial
court, the patent holder, patent type, coverage of technical features, it is found that the
doctrine of equivalents in the judicial practice is lack of determination of operability
standards, excessive discretionary power of judges, and not properly distinguishing
between patent types. For the application of the doctrine of equivalents, we need to take
the correct recognition and feature selection method for judging, strictly control the
application of the principle, properly distinguish the applicable objects on the principle,
take the number of technical features covered as standards, and other measures to improve
the application.

Keywords: Doctrine of Equivalent; Judicial Practice; Principle of Complete Coverage,
Technical Features, Empirical Analysis
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The Equivalent and Doctrine of Equivalents of Means-Plus-

Function Format

Abstract: In the cutting-edge areas of science and technology, such as
telecommunication and electronics, specific structure of a component in an invention was
no longer the focus of technology. Whether a component is adopted or not is determined
by its function. In these areas, means-plus-function format has been one of the main ways
to claim a patent. However, there are no detailed provisions on means-plus-function
limitations in our patent system. In theory, the meaning of means-plus-function limitation
remains many misunderstandings. This paper studies the equivalents in interpretation of
means-plus-function limitation and the doctrine of equivalents about means-plus-function
limitation. By making reference to the case law system of United States, focusing on the
equivalent and doctrine of equivalents when applied to means plus function limitation,
this paper analyzes the issues that may arise and elaborates the specific applicable rules.
Keywords: means-plus-function; functional claiming; equivalent; doctrine of
equivalents;



